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section or when such a qualifying event 
occurs under Q&A–2 of this section. 

Q–4: Is the application of the rules in 
Q&A–1 through Q&A–3 of this section 
affected by a requirement of state or 
local law to provide a period of cov-
erage longer than that required under 
FMLA? 

A–4: No. Any state or local law that 
requires coverage under a group health 
plan to be maintained during a leave of 
absence for a period longer than that 
required under FMLA (for example, for 
16 weeks of leave rather than for the 12 
weeks required under FMLA) is dis-
regarded for purposes of determining 
when a qualifying event occurs under 
Q&A–1 through Q&A–3 of this section. 

Q–5: May COBRA continuation cov-
erage be conditioned upon reimburse-
ment of the premiums paid by the em-
ployer for coverage under a group 
health plan during FMLA leave? 

A–5: No. The U.S. Department of 
Labor has published rules describing 
the circumstances in which an em-
ployer may recover premiums it pays 
to maintain coverage, including family 
coverage, under a group health plan 
during FMLA leave from an employee 
who fails to return from leave. See 29 
CFR 825.213. Even if recovery of pre-
miums is permitted under 29 CFR 
825.213, the right to COBRA continu-
ation coverage cannot be conditioned 
upon the employee’s reimbursement of 
the employer for premiums the em-
ployer paid to maintain coverage under 
a group health plan during FMLA 
leave. 

[T.D. 8928, 66 FR 1855, Jan. 10, 2001] 

§ 54.4980D–1 Requirement of return 
and time for filing of the excise tax 
under section 4980D. 

Q–1: If a person is liable for the excise 
tax under section 4980D, what form 
must the person file and what is the 
due date for the filing and payment of 
the excise tax? 

A–1: (a) In general. See §§ 54.6011–2 and 
54.6151–1. 

(b) Due date for filing of return by em-
ployers. See § 54.6071–1(b)(1). 

(c) Due date for filing of return by mul-
tiemployer plans or multiple employer 
health plans. See § 54.6071–1(b)(2). 

(d) Effective/applicability date. In the 
case of an employer or other person 

mentioned in paragraph (b) of this Q & 
A–1, the rules in this Q & A–1 are effec-
tive for taxable years beginning on or 
after January 1, 2010. In the case of a 
plan mentioned in paragraph (c) of this 
Q & A–1, the rules in this Q & A–1 are 
effective for plan years beginning on or 
after January 1, 2010. 

[T.D. 9457, 74 FR 45997, Sept. 8, 2009] 

§ 54.4980E–1 Requirement of return 
and time for filing of the excise tax 
under section 4980E. 

Q–1: If a person is liable for the excise 
tax under section 4980E, what form 
must the person file and what is the 
due date for the filing and payment of 
the excise tax? 

A–1: (a) In general. See §§ 54.6011–2, 
54.6151–1 and 54.6071–1(c). 

(b) Effective/applicability date. The 
rules in this Q & A–1 are effective for 
plan years beginning on or after Janu-
ary 1, 2010. 

[T.D. 9457, 74 FR 45997, Sept. 8, 2009] 

§ 54.4980F–1 Notice requirements for 
certain pension plan amendments 
significantly reducing the rate of 
future benefit accrual. 

The following questions and answers 
concern the notification requirements 
imposed by 4980F of the Internal Rev-
enue Code and section 204(h) of ERISA 
relating to a plan amendment of an ap-
plicable pension plan that significantly 
reduces the rate of future benefit ac-
crual or that eliminates or signifi-
cantly reduces an early retirement 
benefit or retirement-type subsidy. 

LIST OF QUESTIONS 

Q–1. What are the notice requirements of sec-
tion 4980F(e) of the Internal Revenue 
Code and section 204(h) of ERISA? 

Q–2. What are the differences between sec-
tion 4980F and section 204(h)? 

Q–3. What is an ‘‘applicable pension plan’’ to 
which section 4980F and section 204(h) 
apply? 

Q–4. What is ‘‘section 204(h) notice’’ and what 
is a ‘‘section 204(h) amendment’’? 

Q–5. For which amendments is section 204(h) 
notice required? 

Q–6. What is an amendment that reduces the 
rate of future benefit accrual or reduces 
an early retirement benefit or retire-
ment-type subsidy for purposes of deter-
mining whether section 204(h) notice is 
required? 
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Q–7. What plan provisions are taken into ac-
count in determining whether an amend-
ment is a section 204(h) amendment? 

Q–8. What is the basic principle used in de-
termining whether a reduction in the 
rate of future benefit accrual or a reduc-
tion in an early retirement benefit or re-
tirement-type subsidy is significant for 
purposes of section 4980F and section 
204(h)? 

Q–9. When must section 204(h) notice be pro-
vided? 

Q–10. To whom must section 204(h) notice be 
provided? 

Q–11. What information is required to be pro-
vided in a section 204(h) notice? 

Q–12. What special rules apply if participants 
can choose between the old and new ben-
efit formulas? 

Q–13. How may section 204(h) notice be pro-
vided? 

Q–14. What are the consequences if a plan ad-
ministrator fails to provide section 204(h) 
notice? 

Q–15. What are some of the rules that apply 
with respect to the excise tax under sec-
tion 4980F? 

Q–16. How do section 4980F and section 204(h) 
apply when a business is sold? 

Q–17. How are amendments to cease accruals 
and terminate a plan treated under sec-
tion 4980F and section 204(h)? 

Q–18. What are the effective dates of section 
4980F, section 204(h), as amended by 
EGTRRA, and these regulations? 

QUESTIONS AND ANSWERS 

Q–1. What are the notice require-
ments of section 4980F(e) of the Inter-
nal Revenue Code and section 204(h) of 
ERISA? 

A–1. (a) Requirements of Internal Rev-
enue Code section 4980F(e) and ERISA 
section 204(h). Section 4980F of the In-
ternal Revenue Code (section 4980F) 
and section 204(h) of the Employee Re-
tirement Income Security Act of 1974, 
as amended (ERISA), 29 U.S.C. 1054(h) 
(section 204(h)) each generally requires 
notice of an amendment to an applica-
ble pension plan that either provides 
for a significant reduction in the rate 
of future benefit accrual or that elimi-
nates or significantly reduces an early 
retirement benefit or retirement-type 
subsidy. The notice is required to be 
provided to plan participants and alter-
nate payees who are applicable individ-
uals (as defined in Q&A–10 of this sec-
tion), to certain employee organiza-
tions, and to contributing employers 
under a multiemployer plan (as de-
scribed in Q&A–10(a) of this section). 

The plan administrator must generally 
provide the notice before the effective 
date of the plan amendment. Q&A–9 of 
this section sets forth the time frames 
for providing notice, Q&A–11 of this 
section sets forth the content require-
ments for the notice, and Q&A–12 of 
this section contains special rules for 
cases in which participants can choose 
between the old and new benefit for-
mulas. 

(b) Other notice requirements. Other 
provisions of law may require that cer-
tain parties be notified of a plan 
amendment. See, for example, sections 
102 and 104 of ERISA, and the regula-
tions thereunder, for requirements re-
lating to summary plan descriptions 
and summaries of material modifica-
tions. 

Q–2. What are the differences between 
section 4980F and section 204(h)? 

A–2. The notice requirements of sec-
tion 4980F generally are parallel to the 
notice requirements of section 204(h), 
as amended by the Economic Growth 
and Tax Relief Reconciliation Act of 
2001, Public Law 107–16 (115 Stat. 38) 
(2001) (EGTRRA). However, the con-
sequences of the failure to satisfy the 
requirements of the two provisions dif-
fer: Section 4980F imposes an excise tax 
on a failure to satisfy the notice re-
quirements, while section 204(h)(6), as 
amended by EGTRRA, contains a spe-
cial rule with respect to an egregious 
failure to satisfy the notice require-
ments. See Q&A–14 and Q&A–15 of this 
section. Except to the extent specifi-
cally indicated, these regulations apply 
both to section 4980F and to section 
204(h). 

Q–3. What is an ‘‘applicable pension 
plan’’ to which section 4980F and sec-
tion 204(h) apply? 

A–3. (a) In general. Section 4980F and 
section 204(h) apply to an applicable 
pension plan. For purposes of section 
4980F, an applicable pension plan means 
a defined benefit plan qualifying under 
section 401(a) or 403(a) of the Internal 
Revenue Code, or an individual account 
plan that is subject to the funding 
standards of section 412 of the Internal 
Revenue Code. For purposes of section 
204(h), an applicable pension plan means 
a defined benefit plan that is subject to 
part 2 of subtitle B of title I of ERISA, 
or an individual account plan that is 
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subject to such part 2 and to the fund-
ing standards of section 412 of the In-
ternal Revenue Code. Accordingly, in-
dividual account plans that are not 
subject to the funding standards of sec-
tion 412 of the Internal Revenue Code, 
such as profit-sharing and stock bonus 
plans and contracts under section 
403(b) of the Internal Revenue Code, are 
not applicable pension plans to which 
section 4980F or section 204(h) apply. 
Similarly, a defined benefit plan that 
neither qualifies under section 401(a) or 
403(a) of the Internal Revenue Code nor 
is subject to part 2 of subtitle B of title 
I of ERISA is not an applicable pension 
plan. Further, neither a governmental 
plan (within the meaning of section 
414(d) of the Internal Revenue Code), 
nor a church plan (within the meaning 
of section 414(e) of the Internal Rev-
enue Code) with respect to which no 
election has been made under section 
410(d) of the Internal Revenue Code is 
an applicable pension plan. 

(b) Section 204(h) notice not required for 
small plans covering no employees. Sec-
tion 204(h) notice is not required for a 
plan under which no employees are par-
ticipants covered under the plan, as de-
scribed in § 2510.3–3(b) of the Depart-
ment of Labor regulations, and which 
has fewer than 100 participants. 

Q–4. What is ‘‘section 204(h) notice’’ 
and what is a ‘‘section 204(h) amend-
ment’’? 

A–4. (a) Section 204(h) notice is notice 
that complies with section 4980F(e) of 
the Internal Revenue Code, section 
204(h)(1) of ERISA, and this section. 

(b) A section 204(h) amendment is an 
amendment for which section 204(h) no-
tice is required under this section. 

Q–5. For which amendments is sec-
tion 204(h) notice required? 

A–5. (a) Significant reduction in the 
rate of future benefit accrual. Section 
204(h) notice is required for an amend-
ment to an applicable pension plan 
that provides for a significant reduc-
tion in the rate of future benefit ac-
crual. 

(b) Early retirement benefits and retire-
ment-type subsidies. Section 204(h) no-
tice is also required for an amendment 
to an applicable pension plan that pro-
vides for the significant reduction of an 
early retirement benefit or retirement- 
type subsidy. For purposes of this sec-

tion, early retirement benefit and retire-
ment-type subsidy mean early retire-
ment benefits and retirement-type sub-
sidies within the meaning of section 
411(d)(6)(B)(i). 

(c) Elimination or cessation of benefits. 
For purposes of this section, the terms 
reduce or reduction include eliminate or 
cease or elimination or cessation. 

(d) Delegation of authority to Commis-
sioner. The Commissioner may provide 
in revenue rulings, notices, or other 
guidance published in the Internal Rev-
enue Bulletin (see § 601.601(d)(2) of this 
chapter) that section 204(h) notice need 
not be provided for plan amendments 
otherwise described in paragraph (a) or 
(b) of this Q&A–5 that the Commis-
sioner determines to be necessary or 
appropriate, as a result of changes in 
the law, to maintain compliance with 
the requirements of the Internal Rev-
enue Code (including requirements for 
tax qualification), ERISA, or other ap-
plicable federal law. 

Q–6. What is an amendment that re-
duces the rate of future benefit accrual 
or reduces an early retirement benefit 
or retirement-type subsidy for purposes 
of determining whether section 204(h) 
notice is required? 

A–6. (a) In general. For purposes of 
determining whether section 204(h) no-
tice is required, an amendment reduces 
the rate of future benefit accrual or re-
duces an early retirement benefit or re-
tirement-type subsidy only as provided 
in paragraph (b) or (c) of this Q&A–6. 

(b) Reduction in rate of future benefit 
accrual—(1) Defined benefit plans. For 
purposes of section 4980F and section 
204(h), an amendment to a defined ben-
efit plan reduces the rate of future ben-
efit accrual only if it is reasonably ex-
pected that the amendment will reduce 
the amount of the future annual ben-
efit commencing at normal retirement 
age (or at actual retirement age, if 
later) for benefits accruing for a year. 
For this purpose, the annual benefit 
commencing at normal retirement age 
is the benefit payable in the form in 
which the terms of the plan express the 
accrued benefit (or, in the case of a 
plan in which the accrued benefit is not 
expressed in the form of an annual ben-
efit commencing at normal retirement 
age, the benefit payable in the form of 
a single life annuity commencing at 
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normal retirement age that is the actu-
arial equivalent of the accrued benefit 
expressed under the terms of the plan, 
as determined in accordance with sec-
tion 411(c)(3) of the Internal Revenue 
Code). 

(2) Individual account plans. For pur-
poses of section 4980F and section 
204(h), an amendment to an individual 
account plan reduces the rate of future 
benefit accrual only if it is reasonably 
expected that the amendment will re-
duce the amount of contributions or 
forfeitures allocated for any future 
year. Changes in the investments or in-
vestment options under an individual 
account plan are not taken into ac-
count for this purpose. 

(3) Determination of rate of future ben-
efit accrual. The rate of future benefit 
accrual for purposes of this paragraph 
(b) is determined without regard to op-
tional forms of benefit within the 
meaning of § 1.411(d)–4, Q&A–1(b) of this 
chapter (other than the annual benefit 
described in paragraph (b)(1) of this 
Q&A–6). The rate of future benefit ac-
crual is also determined without regard 
to ancillary benefits and other rights 
or features as defined in § 1.401(a)(4)– 
4(e) of this chapter. 

(c) Reduction of early retirement bene-
fits or retirement-type subsidies. For pur-
poses of section 4980F and section 
204(h), an amendment reduces an early 
retirement benefit or retirement-type 
subsidy only if it is reasonably ex-
pected that the amendment will elimi-
nate or reduce an early retirement ben-
efit or retirement-type subsidy. 

Q–7. What plan provisions are taken 
into account in determining whether 
an amendment is a section 204(h) 
amendment? 

A–7. (a) Plan provisions taken into ac-
count—-(1) In general. All plan provi-
sions that may affect the rate of future 
benefit accrual, early retirement bene-
fits, or retirement-type subsidies of 
participants or alternate payees must 
be taken into account in determining 
whether an amendment is a section 
204(h) amendment. For example, plan 
provisions that may affect the rate of 
future benefit accrual include the dol-
lar amount or percentage of compensa-
tion on which benefit accruals are 
based; the definition of service or com-
pensation taken into account in deter-

mining an employee’s benefit accrual; 
the method of determining average 
compensation for calculating benefit 
accruals; the definition of normal re-
tirement age in a defined benefit plan; 
the exclusion of current participants 
from future participation; benefit off-
set provisions; minimum benefit provi-
sions; the formula for determining the 
amount of contributions and forfeit-
ures allocated to participants’ ac-
counts in an individual account plan; 
in the case of a plan using permitted 
disparity under section 401(l) of the In-
ternal Revenue Code, the amount of 
disparity between the excess benefit 
percentage or excess contribution per-
centage and the base benefit percent-
age or base contribution percentage 
(all as defined in section 401(l) of the 
Internal Revenue Code); and the actu-
arial assumptions used to determine 
contributions under a target benefit 
plan (as defined in § 1.401(a)(4)–8(b)(3)(i) 
of this chapter). Plan provisions that 
may affect early retirement benefits or 
retirement-type subsidies include the 
right to receive payment of benefits 
after severance from employment and 
before normal retirement age and actu-
arial factors used in determining op-
tional forms for distribution of retire-
ment benefits. 

(2) Provisions incorporated by reference 
in plan. If all or a part of a plan’s rate 
of future benefit accrual, or an early 
retirement benefit or retirement-type 
subsidy provided under the plan, de-
pends on provisions in another docu-
ment that are referenced in the plan 
document, a change in the provisions 
of the other document is an amend-
ment of the plan. 

(b) Plan provisions not taken into ac-
count—(1) In general. Plan provisions 
that do not affect the rate of future 
benefit accrual of participants or alter-
nate payees are not taken into account 
in determining whether there has been 
a reduction in the rate of future benefit 
accrual. 

(2) Interaction with section 411(d)(6). 
Any benefit that is not a section 
411(d)(6) protected benefit as described 
in §§ 1.411(d)–3(g)(14) and 1.411(d)–4, 
Q&A–1(d) of this chapter, or that is a 
section 411(d)(6) protected benefit that 
may be eliminated or reduced as per-
mitted under § 1.411(d)–3(c), (d), or (f), 
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or under § 1.411(d)–4, Q&A–2(a)(2), (a)(3), 
(b)(1), or (b)(2)(ii) through (b)(2)(xi) of 
this chapter, is not taken into account 
in determining whether an amendment 
is a section 204(h) amendment. Thus, 
for example, provisions relating to the 
right to make after-tax deferrals are 
not taken into account. 

(c) Examples. The following examples 
illustrate the rules in this Q&A–7: 

Example 1. (i) Facts. A defined benefit plan 
provides a normal retirement benefit equal 
to 50% of highest 5-year average pay multi-
plied by a fraction (not in excess of one), the 
numerator of which equals the number of 
years of participation in the plan and the de-
nominator of which is 20. A plan amendment 
is adopted that changes the numerator or de-
nominator of that fraction. 

(ii) Conclusion. The plan amendment must 
be taken into account in determining wheth-
er there has been a reduction in the rate of 
future benefit accrual. 

Example 2. (i) Facts. Plan C is a multiem-
ployer defined benefit plan subject to several 
collective bargaining agreements. The spe-
cific benefit formula under Plan C that ap-
plies to an employee depends on the hourly 
rate of contribution of the employee’s em-
ployer, which is set forth in the provisions of 
the collective bargaining agreements that 
are referenced in the Plan C document. Col-
lective Bargaining Agreement A between 
Employer B and the union representing em-
ployees of Employer B is renegotiated to pro-
vide that the hourly contribution rate for an 
employee of B who is subject to the Collec-
tive Bargaining Agreement A will decrease. 
That decrease will result in a decrease in the 
rate of future benefit accrual for employees 
of B. 

(ii) Conclusion. Under paragraph (a)(2) of 
this Q&A–7, the change to Collective Bar-
gaining Agreement A is a plan amendment 
that is a section 204(h) amendment if the re-
duction in the rate of future benefit accrual 
is significant. 

Q–8. What is the basic principle used 
in determining whether a reduction in 
the rate of future benefit accrual or a 
reduction in an early retirement ben-
efit or retirement-type subsidy is sig-
nificant for purposes of section 4980F 
and section 204(h)? 

A–8. (a) General rule. Whether an 
amendment reducing the rate of future 
benefit accrual or eliminating or re-
ducing an early retirement benefit or 
retirement-type subsidy provides for a 
reduction that is significant for pur-
poses of section 4980F (and section 
204(h) of ERISA) is determined based 

on reasonable expectations taking into 
account the relevant facts and cir-
cumstances at the time the amend-
ment is adopted, or, if earlier, at the 
effective date of the amendment. 

(b) Application for determining signifi-
cant reduction in the rate of future ben-
efit accrual. For a defined benefit plan, 
the determination of whether an 
amendment provides for a significant 
reduction in the rate of future benefit 
accrual is made by comparing the 
amount of the annual benefit com-
mencing at normal retirement age (or 
at actual retirement age, if later), as 
determined under Q&A–6(b)(1) of this 
section, under the terms of the plan as 
amended with the amount of the an-
nual benefit commencing at normal re-
tirement age (or at actual retirement 
age, if later), as determined under 
Q&A–6(b)(1) of this section, under the 
terms of the plan prior to amendment. 
For an individual account plan, the de-
termination of whether an amendment 
provides for a significant reduction in 
the rate of future benefit accrual is 
made in accordance with Q&A–6(b)(2) of 
this section by comparing the amounts 
to be allocated in the future to partici-
pants’ accounts under the terms of the 
plan as amended with the amounts to 
be allocated in the future to partici-
pants’ accounts under the terms of the 
plan prior to amendment. An amend-
ment to convert a money purchase pen-
sion plan to a profit-sharing or other 
individual account plan that is not sub-
ject to section 412 of the Internal Rev-
enue Code is, in all cases, deemed to be 
an amendment that provides for a sig-
nificant reduction in the rate of future 
benefit accrual. 

(c) Application to certain amendments 
reducing early retirement benefits or re-
tirement-type subsidies. Section 204(h) 
notice is not required for an amend-
ment that reduces an early retirement 
benefit or retirement-type subsidy if 
the amendment is permitted under the 
third sentence of section 411(d)(6)(B) of 
the Internal Revenue Code and para-
graphs (c), (d), and (f) of § 1.411(d)–3 of 
this chapter (relating to the elimi-
nation or reduction of benefits or sub-
sidies which create significant burdens 
or complexities for the plan and plan 
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participants unless the amendment ad-
versely affects the rights of any partic-
ipant in a more than de minimis man-
ner). However, in determining whether 
an amendment reducing a retirement- 
type subsidy constitutes a significant 
reduction because it reduces a retire-
ment-type subsidy as permitted under 
§ 1.411(d)–3(e)(6) of this chapter, the 
amendment is treated in the same 
manner as an amendment that limits 
the retirement-type subsidy to benefits 
that accrue before the applicable 
amendment date (as defined at 
§ 1.411(d)–3(g)(4) of this chapter) with 
respect to each participant or alternate 
payee to whom the reduction is reason-
ably expected to apply. 

(d) Plan amendments reflecting a 
change in statutorily mandated minimum 
present value rules. If a defined benefit 
plan offers a distribution to which the 
minimum present value rules of sec-
tion 417(e)(3) apply (other than a pay-
ment to which section 411(a)(13)(A) ap-
plies) and the plan is amended to re-
flect the changes to the applicable in-
terest rate and applicable mortality 
table in section 417(e)(3) made by the 
Pension Protection Act of 2006, Public 
Law 109–780 (120 Stat. 780) (PPA ’06) 
(and no change is made in the dates on 
which the payment will be made), no 
section 204(h) notice is required to be 
provided. 

(e) Examples. The following examples 
illustrate the rules in this Q&A–8: 

Example 1. (i) Facts. Pension Plan A is a de-
fined benefit plan that provides a rate of ben-
efit accrual of 1% of highest-5 years pay mul-
tiplied by years of service, payable annually 
for life commencing at normal retirement 
age (or at actual retirement age, if later). An 
amendment to Plan A is adopted on August 
1, 2009, effective January 1, 2010, to provide 
that any participant who separates from 
service after December 31, 2009, and before 
January 1, 2015, will have the same number 
of years of service he or she would have had 
if his or her service continued to December 
31, 2014. 

(ii) Conclusion. In this example, the effec-
tive date of the plan amendment is January 
1, 2010. While the amendment will result in a 
reduction in the annual rate of future benefit 
accrual from 2011 through 2014 (because, 
under the amendment, benefits based upon 
an additional 5 years of service accrue on 
January 1, 2010, and no additional service is 
credited after January 1, 2010 until January 
1, 2015), the amendment does not result in a 

reduction that is significant because the 
amount of the annual benefit commencing at 
normal retirement age (or at actual retire-
ment age, if later) under the terms of the 
plan as amended is not under any conditions 
less than the amount of the annual benefit 
commencing at normal retirement age (or at 
actual retirement age, if later) to which any 
participant would have been entitled under 
the terms of the plan had the amendment 
not been made. 

Example 2. (i) Facts. The facts are the same 
as in Example 1, except that the 2009 amend-
ment does not alter the plan provisions re-
lating to a participant’s number of years of 
service, but instead amends the plan’s provi-
sions relating to early retirement benefits. 
Before the amendment, the plan provides for 
distributions before normal retirement age 
to be actuarially reduced, but, if a partici-
pant retires after attainment of age 55 and 
completion of 10 years of service, the appli-
cable early retirement reduction factor is 3% 
per year for the years between the ages 65 
and 62 and 6% per year for the ages from 62 
to 55. The amendment changes these provi-
sions so that an actuarial reduction applies 
in all cases, but, in accordance with section 
411(d)(6)(B), provides that no participant’s 
early retirement benefit will be less than the 
amount provided under the plan as in effect 
on December 31, 2009 with respect to service 
before January 1, 2010. For participant X, the 
reduction is significant. 

(ii) Conclusion. The amendment will result 
in a reduction in a retirement-type subsidy 
provided under Plan A (i.e., Plan A’s early 
retirement subsidy). Section 204(h) notice 
must be provided to participant X and any 
other participant for whom the reduction is 
significant and the notice must be provided 
at least 45 days before January 1, 2010 (or by 
such other date as may apply under Q&A–9 of 
this section). 

Example 3. (i) Facts. The facts are the same 
as in Example 2, except that, for participant 
X, the change does not go into effect for any 
annuity commencement date before January 
1, 2011. Participant X continues employment 
through January 1, 2011. 

(ii) Conclusion. The conclusion is the same 
as in Example 2. Taking into account the rule 
in the second sentence of Q&A–8(c) of this 
section, the reduction that occurs for partic-
ipant X on January 1, 2011, is treated as the 
same reduction that occurs under Example 2. 
Accordingly, assuming that the reduction is 
significant, section 204(h) notice must be 
provided to participant X at least 45 days be-
fore the January 1, 2010 effective date of the 
amendment (or by such other date as may 
apply under Q&A–9 of this section). 

Q–9. When must section 204(h) notice 
be provided? 
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A–9. (a) 45-day general rule. Except as 
otherwise provided in this Q&A–9, sec-
tion 204(h) notice must be provided at 
least 45 days before the effective date 
of any section 204(h) amendment. See 
paragraph (e) of this Q&A–9 for special 
rules for amendments permitting par-
ticipant choice. 

(b) 15-day rule for small plans. Except 
for amendments described in para-
graphs (d)(2) and (g) of this Q&A–9, sec-
tion 204(h) notice must be provided at 
least 15 days before the effective date 
of any section 204(h) amendment in the 
case of a small plan. For purposes of 
this section, a small plan is a plan that 
the plan administrator reasonably ex-
pects to have, on the effective date of 
the section 204(h) amendment, fewer 
than 100 participants who have an ac-
crued benefit under the plan. 

(c) 15-day rule for multiemployer plans. 
Except for amendments described in 
paragraphs (d)(2) and (g) of this Q&A–9, 
section 204(h) notice must be provided 
at least 15 days before the effective 
date of any section 204(h) amendment 
in the case of a multiemployer plan. 
For purposes of this section, a multi-
employer plan means a multiemployer 
plan as defined in section 414(f) of the 
Internal Revenue Code. 

(d) Special timing rule for business 
transactions—(1) 15-day rule for section 
204(h) amendment in connection with an 
acquisition or disposition. Except for 
amendments described in paragraphs 
(d)(2) and (g) of this Q&A–9, if a section 
204(h) amendment is adopted in connec-
tion with an acquisition or disposition, 
section 204(h) notice must be provided 
at least 15 days before the effective 
date of the section 204(h) amendment. 

(2) Later notice permitted for a section 
204(h) amendment significantly reducing 
early retirement benefit or retirement-type 
subsidies in connection with certain plan 
transfers, mergers, or consolidations. If a 
section 204(h) amendment is adopted 
with respect to liabilities that are 
transferred to another plan in connec-
tion with a transfer, merger, or con-
solidation of assets or liabilities as de-
scribed in section 414(l) of the Internal 
Revenue Code and § 1.414(l)–1 of this 
chapter, the amendment is adopted in 
connection with an acquisition or dis-
position, and the amendment signifi-
cantly reduces an early retirement 

benefit or retirement-type subsidy, but 
does not significantly reduce the rate 
of future benefit accrual, then section 
204(h) notice must be provided no later 
than 30 days after the effective date of 
the section 204(h) amendment. 

(3) Definition of acquisition or disposi-
tion. For purposes of this paragraph (d), 
see § 1.410(b)–2(f) of this chapter for the 
definition of acquisition or disposition. 

(e) Timing rule for amendments permit-
ting participant choice. In general, sec-
tion 204(h) notice of a section 204(h) 
amendment that provides applicable 
individuals with a choice between the 
old and the new benefit formulas (as 
described in Q&A–12 of this section) 
must be provided in accordance with 
the time period applicable under para-
graphs (a) through (d) of this Q&A–9. 
See Q&A–12 of this section for addi-
tional guidance regarding section 
204(h) notice in connection with partic-
ipant choice. 

(f) Special timing rule for certain plans 
maintained by commercial airlines. See 
section 402 of PPA ’06 for a special rule 
that applies to certain plans main-
tained by an employer that is a com-
mercial passenger airline or the prin-
cipal business of which is providing ca-
tering services to a commercial pas-
senger airline. Under this special rule, 
section 204(h) notice must be provided 
at least 15 days before the effective 
date of the amendment. 

(g) Special timing rules relating to cer-
tain section 204(h) amendments that re-
duce section 411(d)(6) protected benefits— 
(1) Plan amendments permitted to reduce 
prior accruals. This paragraph (g) gen-
erally provides special rules with re-
spect to a plan amendment that would 
not violate section 411(d)(6) even if the 
amendment were to reduce section 
411(d)(6) protected benefits, which are 
limited to accrued benefits that are at-
tributable to service before the appli-
cable amendment date. For example, 
this paragraph (g) applies to amend-
ments that are permitted to be effec-
tive retroactively under section 
412(d)(2) of the Code (section 412(c)(8) 
for plan years beginning before Janu-
ary 1, 2008), section 418D of the Code, 
section 418E of the Code, section 4281 of 
ERISA, or section 1107 of PPA ’06. See, 
generally, § 1.411(d)–3(a)(1). 

VerDate Mar<15>2010 09:12 May 02, 2013 Jkt 229103 PO 00000 Frm 00360 Fmt 8010 Sfmt 8010 Y:\SGML\229103.XXX 229103em
cd

on
al

d 
on

 D
S

K
67

Q
T

V
N

1P
R

O
D

 w
ith

 C
F

R



351 

Internal Revenue Service, Treasury § 54.4980F–1 

(2) General timing rule for amendments 
to which this paragraph (g) applies. For 
an amendment to which this paragraph 
(g) applies, the amendment is effective 
on the first date on which the plan is 
operated as if the amendment were in 
effect. Thus, except as otherwise pro-
vided in this paragraph (g), a section 
204(h) notice for an amendment to 
which paragraph (a) of this section ap-
plies that is adopted after the effective 
date of the amendment must be pro-
vided, with respect to any applicable 
individual, at least 45 days before (or 
such other date as may apply under 
paragraph (b), (c), (d), or (f) of this 
Q&A–9) the date the amendment is put 
into operational effect. 

(3) Special rules for section 204(h) no-
tices provided in connection with other 
disclosure requirements—(i) In general. 
Notwithstanding the requirements in 
this Q&A–9 and Q&A–11 of this section, 
if a plan provides one of the notices in 
paragraph (g)(3)(ii) of this Q&A–9, in 
accordance with the applicable timing 
and content rules for such notice, the 
plan is treated as timely providing a 
section 204(h) notice with respect to a 
section 204(h) amendment. 

(ii) Notice requirements. The notices in 
this paragraph (g)(3)(ii) are— 

(A) A notice required under any rev-
enue ruling, notice, or other guidance 
published under the authority of the 
Commissioner in the Internal Revenue 
Bulletin to affected parties in connec-
tion with a retroactive plan amend-
ment described in section 412(d)(2) (sec-
tion 412(c)(8) for plan years beginning 
before January 1, 2008); 

(B) A notice required under section 
101(j) of ERISA if an amendment is 
adopted to comply with the benefit 
limitation requirements of section 
206(g) of ERISA (section 436 of the 
Code); 

(C) A notice required under section 
432(b)(3)(D) of the Code for an amend-
ment adopted to comply with the ben-
efit restrictions under section 432(f)(2); 

(D) A notice required under section 
418D, or section 4244A(b) of ERISA, for 
an amendment that reduces or elimi-
nates accrued benefits attributable to 
employer contributions with respect to 
a multiemployer plan in reorganiza-
tion; 

(E) A notice required under section 
418E, or section 4245(e) of ERISA, relat-
ing to the effects of the insolvency sta-
tus for a multiemployer plan; and 

(F) A notice required under section 
4281 of ERISA for an amendment of a 
multiemployer plan reducing benefits 
pursuant to section 4281(c) of ERISA. 

(4) Delegation of authority to Commis-
sioner. The Commissioner may provide 
special rules under section 4980F, in 
revenue rulings, notices, or other guid-
ance published in the Internal Revenue 
Bulletin (see § 601.601(d)(2)(ii)(b) of this 
chapter), that the Commissioner deter-
mines to be necessary or appropriate 
with respect to a section 204(h) amend-
ment— 

(A) That applies to benefits accrued 
before the applicable amendment date 
but that does not violate section 
411(d)(6); or 

(B) For which there is a required no-
tice relating to a reduction in benefits 
and such notice has timing and content 
requirements similar to a section 204(h) 
notice with respect to a significant re-
duction in the rate of future benefit ac-
cruals. 

Q–10. To whom must section 204(h) 
notice be provided? 

A–10. (a) In general. Section 204(h) no-
tice must be provided to each applica-
ble individual, to each employee orga-
nization representing participants who 
are applicable individuals, and, for plan 
years beginning after December 31, 
2007, to each employer that has an obli-
gation to contribute (within the mean-
ing of section 4212(a) of ERISA) to a 
multiemployer plan. A special rule is 
provided in paragraph (d) of this Q&A– 
10. 

(b) Applicable individual. Applicable 
individual means each participant in 
the plan, and any alternate payee, 
whose rate of future benefit accrual 
under the plan is reasonably expected 
to be significantly reduced, or for 
whom an early retirement benefit or 
retirement-type subsidy under the plan 
may reasonably be expected to be sig-
nificantly reduced, by the section 
204(h) amendment. The determination 
is made with respect to individuals who 
are reasonably expected to be partici-
pants or alternate payees in the plan at 
the effective date of the section 204(h) 
amendment. 
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(c) Alternate payee. Alternate payee 
means a beneficiary who is an alter-
nate payee (within the meaning of sec-
tion 414(p)(8) of the Internal Revenue 
Code) under an applicable qualified do-
mestic relations order (within the 
meaning of section 414(p)(1)(A) of the 
Internal Revenue Code). 

(d) Designees. Section 204(h) notice 
may be provided to a person designated 
in writing by an applicable individual 
or by an employee organization rep-
resenting participants who are applica-
ble individuals, instead of being pro-
vided to that applicable individual or 
employee organization. Any designa-
tion of a representative made through 
an electronic method that satisfies 
standards similar to those of Q&A– 
13(c)(1) of this section satisfies the re-
quirement that a designation be in 
writing. 

(e) Facts and circumstances test. 
Whether a participant or alternate 
payee is an applicable individual is de-
termined on a typical business day 
that is reasonably proximate to the 
time the section 204(h) notice is pro-
vided (or at the latest date for pro-
viding section 204(h) notice, if earlier), 
based on all relevant facts and cir-
cumstances. 

(f) Examples. The following examples 
illustrate the rules in this Q&A–10: 

Example 1. (i) Facts. A defined benefit plan 
requires an individual to complete 1 year of 
service to become a participant who can ac-
crue benefits, and participants cease to ac-
crue benefits under the plan at severance 
from employment with the employer. There 
are no alternate payees and employees are 
not represented by an employee organiza-
tion. On November 18, 2004, the plan is 
amended effective as of January 1, 2005 to re-
duce significantly the rate of future benefit 
accrual. Section 204(h) notice is provided on 
November 1, 2004. 

(ii) Conclusion. Section 204(h) notice is only 
required to be provided to individuals who, 
based on the facts and circumstances on No-
vember 1, 2004, are reasonably expected to 
have completed at least 1 year of service and 
to be employed by the employer on January 
1, 2005. 

Example 2. (i) Facts. The facts are the same 
as in Example 1, except that the sole effect of 
the plan amendment is to alter the pre- 
amendment plan provisions under which ben-
efits payable to an employee who retires 
after 20 or more years of service are unre-
duced for commencement before normal re-
tirement age. The amendment requires 30 or 

more years of service in order for benefits 
commencing before normal retirement age 
to be unreduced, but the amendment only 
applies for future benefit accruals. 

(ii) Conclusion. Section 204(h) notice is only 
required to be provided to individuals who, 
on January 1, 2005, have completed at least 1 
year of service but less than 30 years of serv-
ice, are employed by the employer, have not 
attained normal retirement age, and will 
have completed 20 or more years of service 
before normal retirement age if their em-
ployment continues to normal retirement 
age. 

Example 3. (i) Facts. A plan is amended to 
reduce significantly the rate of future ben-
efit accrual for all current employees who 
are participants. Based on the facts and cir-
cumstances, it is reasonable to expect that 
the amendment will not reduce the rate of 
future benefit accrual of former employees 
who are currently receiving benefits or of 
former employees who are entitled to de-
ferred vested benefits. 

(ii) Conclusion. The plan administrator is 
not required to provide section 204(h) notice 
to any former employees. 

Example 4. (i) Facts. The facts are the same 
as in Example 3, except that the plan covers 
two groups of alternate payees. The alter-
nate payees in the first group are entitled to 
a certain percentage or portion of the former 
spouse’s accrued benefit and, for this pur-
pose, the accrued benefit is determined at 
the time the former spouse begins receiving 
retirement benefits under the plan. The al-
ternate payees in the second group are enti-
tled to a certain percentage or portion of the 
former spouse’s accrued benefit and, for this 
purpose, the accrued benefit was determined 
at the time the qualified domestic relations 
order was issued by the court. 

(ii) Conclusion. It is reasonable to expect 
that the benefits to be received by the sec-
ond group of alternate payees will not be af-
fected by any reduction in a former spouse’s 
rate of future benefit accrual. Accordingly, 
the plan administrator is not required to 
provide section 204(h) notice to the alternate 
payees in the second group. 

Example 5. (i) Facts. A plan covers hourly 
employees and salaried employees. The plan 
provides the same rate of benefit accrual for 
both groups. The employer amends the plan 
to reduce significantly the rate of future 
benefit accrual of the salaried employees 
only. At that time, it is reasonable to expect 
that only a small percentage of hourly em-
ployees will become salaried in the future. 

(ii) Conclusion. The plan administrator is 
not required to provide section 204(h) notice 
to the participants who are currently hourly 
employees. 

Example 6. (i) Facts. A plan covers employ-
ees in Division M and employees in Division 
N. The plan provides the same rate of benefit 
accrual for both groups. The employer 
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amends the plan to reduce significantly the 
rate of future benefit accrual of employees in 
Division M. At that time, it is reasonable to 
expect that in the future only a small per-
centage of employees in Division N will be 
transferred to Division M. 

(ii) Conclusion. The plan administrator is 
not required to provide section 204(h) notice 
to the participants who are employees in Di-
vision N. 

Example 7. (i) Facts. The facts are the same 
facts as in Example 6, except that at the time 
the amendment is adopted, it is expected 
that thereafter Division N will be merged 
into Division M in connection with a cor-
porate reorganization (and the employees in 
Division N will become subject to the plan’s 
amended benefit formula applicable to the 
employees in Division M). 

(ii) Conclusion. In this case, the plan ad-
ministrator must provide section 204(h) no-
tice to the participants who are employees in 
Division M and to the participants who are 
employees in Division N. 

Example 8. (i) Facts. A plan is amended to 
reduce significantly the rate of future ben-
efit accrual for all current employees who 
are participants. The plan amendment will 
be effective on January 1, 2004. The plan will 
provide the notice to applicable individuals 
on October 31, 2003. In determining which 
current employees are applicable individ-
uals, the plan administrator determines that 
October 1, 2003, is a typical business day that 
is reasonably proximate to the time the sec-
tion 204(h) notice is provided. 

(ii) Conclusion. In this case, October 1, 2003 
is a typical business day that satisfies the 
requirements of Q&A–10(e) of this section. 

Q–11. What information is required to 
be provided in a section 204(h) notice? 

A–11. (a) Explanation of notice require-
ments—(1) In general. Section 204(h) no-
tice must include sufficient informa-
tion to allow applicable individuals to 
understand the effect of the plan 
amendment. In order to satisfy this 
rule, a plan administrator providing 
section 204(h) notice must generally 
satisfy paragraphs (a)(2), (a)(3), (a)(4), 
(a)(5), and (a)(6) of this Q&A–11. See 
paragraph (g)(3) of Q&A–9 of this sec-
tion for special rules relating to sec-
tion 204(h) notices provided in connec-
tion with certain other written notices. 
See also paragraph (g)(4) of Q&A–9 of 
this section for a delegation of author-
ity to the Commissioner to provide spe-
cial rules. 

(2) Information in section 204(h) notice. 
The information in a section 204(h) no-
tice must be written in a manner cal-
culated to be understood by the aver-

age plan participant and to apprise the 
applicable individual of the signifi-
cance of the notice. 

(3) Required narrative description of 
amendment—(i) Reduction in rate of fu-
ture benefit accrual. In the case of an 
amendment reducing the rate of future 
benefit accrual, the notice must in-
clude a description of the benefit or al-
location formula prior to the amend-
ment, a description of the benefit or al-
location formula under the plan as 
amended, and the effective date of the 
amendment. 

(ii) Reduction in early retirement ben-
efit or retirement-type subsidy. In the 
case of an amendment that reduces an 
early retirement benefit or retirement- 
type subsidy (other than as a result of 
an amendment reducing the rate of fu-
ture benefit accrual), the notice must 
describe how the early retirement ben-
efit or retirement-type subsidy is cal-
culated from the accrued benefit before 
the amendment, how the early retire-
ment benefit or retirement-type sub-
sidy is calculated from the accrued 
benefit after the amendment, and the 
effective date of the amendment. For 
example, if, for a plan with a normal 
retirement age of 65, the change is 
from an unreduced normal retirement 
benefit at age 55 to an unreduced nor-
mal retirement benefit at age 60 for 
benefits accrued in the future, with an 
actuarial reduction to apply for bene-
fits accrued in the future to the extent 
that the early retirement benefit be-
gins before age 60, the notice must 
state the change and specify the fac-
tors that apply in calculating the actu-
arial reduction (for example, a 5% per 
year reduction applies for early retire-
ment before age 60). 

(4) Sufficient information to determine 
the approximate magnitude of reduction— 
(i) General rule. (A) Section 204(h) no-
tice must include sufficient informa-
tion for each applicable individual to 
determine the approximate magnitude 
of the expected reduction for that indi-
vidual. Thus, in any case in which it is 
not reasonable to expect that the ap-
proximate magnitude of the reduction 
for each applicable individual will be 
reasonably apparent from the descrip-
tion of the amendment provided in ac-
cordance with paragraph (a)(3) of this 
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Q&A–11, further information is re-
quired. The further information may be 
provided by furnishing additional nar-
rative information or in other informa-
tion that satisfies this paragraph of 
this section. 

(B) To the extent any expected reduc-
tion is not uniformly applicable to all 
participants, the notice must either 
identify the general classes of partici-
pants to whom the reduction is ex-
pected to apply, or by some other 
method include sufficient information 
to allow each applicable individual re-
ceiving the notice to determine which 
reductions are expected to apply to 
that individual. 

(ii) Illustrative examples—(A) Require-
ment generally. The requirement to in-
clude sufficient information for each 
applicable individual to determine the 
approximate magnitude of the expected 
reduction for that individual under 
(a)(4)(i)(A) of this Q&A–11 is deemed 
satisfied if the notice includes one or 
more illustrative examples showing the 
approximate magnitude of the reduc-
tion in the examples, as provided in 
this paragraph (a)(4)(ii). Illustrative 
examples are in any event required to 
be provided for any change from a tra-
ditional defined benefit formula to a 
cash balance formula or a change that 
results in a period of time during which 
there are no accruals (or minimal ac-
cruals) with regard to normal retire-
ment benefits or an early retirement 
subsidy (a wear-away period). 

(B) Examples must bound the range of 
reductions. Where an amendment re-
sults in reductions that vary (either 
among participants, as would occur for 
an amendment converting a traditional 
defined benefit formula to a cash bal-
ance formula, or over time as to any 
individual participant, as would occur 
for an amendment that results in a 
wear-away period), the illustrative ex-
ample(s) provided in accordance with 
this paragraph (a)(4)(ii) must show the 
approximate range of the reductions. 
However, any reductions that are like-
ly to occur in only a de minimis num-
ber of cases are not required to be 
taken into account in determining the 
range of the reductions if a narrative 
statement is included to that effect 
and examples are provided that show 
the approximate range of the reduc-

tions in other cases. Amendments for 
which the maximum reduction occurs 
under identifiable circumstances, with 
proportionately smaller reductions in 
other cases, may be illustrated by one 
example illustrating the maximum re-
duction, with a statement that smaller 
reductions also occur. Further, assum-
ing that the reduction varies from 
small to large depending on service or 
other factors, two illustrative exam-
ples may be provided showing the 
smallest likely reduction and the larg-
est likely reduction. 

(C) Assumptions used in examples. The 
examples provided under this para-
graph (a)(4)(ii) are not required to be 
based on any particular form of pay-
ment (such as a life annuity or a single 
sum), but may be based on whatever 
form appropriately illustrates the re-
duction. The examples generally may 
be based on any reasonable assump-
tions (for example, assumptions relat-
ing to the representative participant’s 
age, years of service, and compensa-
tion, along with any interest rate and 
mortality table used in the illustra-
tions, as well as salary scale assump-
tions used in the illustrations for 
amendments that alter the compensa-
tion taken into account under the 
plan), but the section 204(h) notice 
must identify those assumptions. How-
ever, if a plan’s benefit provisions in-
clude a factor that varies over time 
(such as a variable interest rate), the 
determination of whether an amend-
ment is reasonably expected to result 
in a wear-away period must be based on 
the value of the factor applicable under 
the plan at a time that is reasonably 
close to the date section 204(h) notice 
is provided, and any wear-away period 
that is solely a result of a future 
change in the variable factor may be 
disregarded. For example, to determine 
whether a wear-away occurs as a result 
of a section 204(h) amendment that 
converts a defined benefit plan to a 
cash balance pension plan that will 
credit interest based on a variable in-
terest factor specified in the plan, the 
future interest credits must be pro-
jected based on the interest rate appli-
cable under the variable factor at the 
time section 204(h) notice is provided. 
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(D) Individual statements. This para-
graph (a)(4)(ii) may be satisfied by pro-
viding a statement to each applicable 
individual projecting what that indi-
vidual’s future benefits are reasonably 
expected to be at various future dates 
and what that individual’s future bene-
fits would have been under the terms of 
the plan as in effect before the section 
204(h) amendment, provided that the 
statement includes the same informa-
tion required for examples under para-
graphs (a)(4)(ii)(A) through (C) of this 
Q&A–11, including showing the approxi-
mate range of the reductions for the in-
dividual if the reductions vary over 
time and identification of the assump-
tions used in the projections. 

(5) No false or misleading information. 
A section 204(h) notice may not include 
materially false or misleading informa-
tion (or omit information so as to 
cause the information provided to be 
misleading). 

(6) Additional information when reduc-
tion not uniform—(i) In general. If an 
amendment by its terms affects dif-
ferent classes of participants dif-
ferently (e.g., one new benefit formula 
will apply to Division A and another to 
Division B), then the requirements of 
paragraph (a) of this Q&A–11 apply sep-
arately with respect to each such gen-
eral class of participants. In addition, 
the notice must include sufficient in-
formation to enable an applicable indi-
vidual who is a participant to under-
stand which class he or she is a mem-
ber of. 

(ii) Option for different section 204(h) 
notices. If a section 204(h) amendment 
affects different classes of applicable 
individuals differently, the plan admin-
istrator may provide to differently af-
fected classes of applicable individuals 
a section 204(h) notice appropriate to 
those individuals. Such section 204(h) 
notice may omit information that does 
not apply to the applicable individuals 
to whom it is furnished, but must iden-
tify the class or classes of applicable 
individuals to whom it is provided. 

(b) Examples. The following examples 
illustrate the requirements paragraph 
(a) of this Q&A–11. In each example, it 
is assumed that the actual notice pro-
vided is written in a manner calculated 
to be understood by the average plan 
participant and to apprise the applica-

ble individual of the significance of the 
notice in accordance with paragraph 
(a)(2) of this Q&A–11. The examples are 
as follows: 

Example 1. (i) Facts. Plan A provides that a 
participant is entitled to a normal retire-
ment benefit of 2% of the participant’s aver-
age pay over the 3 consecutive years for 
which the average is the highest (highest av-
erage pay) multiplied by years of service. 
Plan A is amended to provide that, effective 
January 1, 2004, the normal retirement ben-
efit will be 2% of the participant’s highest 
average pay multiplied by years of service 
before the effective date, plus 1% of the par-
ticipant’s highest average pay multiplied by 
years of service after the effective date. The 
plan administrator provides notice that 
states: ‘‘Under the Plan’s current benefit for-
mula, a participant’s normal retirement ben-
efit is 2% of the participant’s average pay 
over the 3 consecutive years for which the 
average is the highest multiplied by the par-
ticipant’s years of service. This formula is 
being changed by a plan amendment. Under 
the Plan as amended, a participant’s normal 
retirement benefit will be the sum of 2% of 
the participant’s average pay over the 3 con-
secutive years for which the average is the 
highest multiplied by years of service before 
the January 1, 2004 effective date, plus 1% of 
the participant’s average pay over the 3 con-
secutive years for which the average is the 
highest multiplied by the participant’s years 
of service after December 31, 2003. This 
change is effective on January 1, 2004.’’ The 
notice does not contain any additional infor-
mation. 

(ii) Conclusion. The notice satisfies the re-
quirements of paragraph (a) of this Q&A–11. 

Example 2. (i) Facts. Plan B provides that a 
participant is entitled to a normal retire-
ment benefit at age 64 of 2.2% of the partici-
pant’s career average pay multiplied by 
years of service. Plan B is amended to cease 
all accruals, effective January 1, 2004. The 
plan administrator provides notice that in-
cludes a description of the old benefit for-
mula, a statement that, after December 31, 
2003, no participant will earn any further ac-
cruals, and the effective date of the amend-
ment. The notice does not contain any addi-
tional information. 

(ii) Conclusion. The notice satisfies the re-
quirements of paragraph (a) of this Q&A–11. 

Example 3. (i) Facts. Plan C provides that a 
participant is entitled to a normal retire-
ment benefit at age 65 of 2% of career aver-
age compensation multiplied by years of 
service. Plan C is amended to provide that 
the normal retirement benefit will be 1% of 
average pay over the 3 consecutive years for 
which the average is the highest multiplied 
by years of service. The amendment only ap-
plies to accruals for years of service after the 
amendment, so that each employee’s accrued 
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benefit is equal to the sum of the benefit ac-
crued as of the effective date of the amend-
ment plus the accrued benefit equal to the 
new formula applied to years of service be-
ginning on or after the effective date. The 
plan administrator provides notice that de-
scribes the old and new benefit formulas and 
also explains that for an individual whose 
compensation increases over the individual’s 
career such that the individual’s highest 3- 
year average exceeds the individual’s career 
average, the reduction will be less or there 
may be no reduction. The notice does not 
contain any additional information. 

(ii) Conclusion. The notice satisfies the re-
quirements of paragraph (a) of this Q&A–11. 

Example 4. (i) Facts. (A) Plan D is a defined 
benefit pension plan under which each par-
ticipant accrues a normal retirement ben-
efit, as a life annuity beginning at the nor-
mal retirement age of 65, equal to the par-
ticipant’s number of years of service multi-
plied by 1.5 percent multiplied by the par-
ticipant’s average pay over the 3 consecutive 
years for which the average is the highest. 
Plan D provides early retirement benefits for 
former employees beginning at or after age 
55 in the form of an early retirement annuity 
that is actuarially equivalent to the normal 
retirement benefit, with the reduction for 
early commencement based on reasonable 
actuarial assumptions that are specified in 
Plan D. Plan D provides for the suspension of 
benefits of participants who continue in em-
ployment beyond normal retirement age, in 
accordance with section 203(a)(3)(B) of 
ERISA and regulations thereunder issued by 
the Department of Labor. The pension of a 
participant who retires after age 65 is cal-
culated under the same normal retirement 
benefit formula, but is based on the partici-
pant’s service credit and highest 3-year pay 
at the time of late retirement with any ap-
propriate actuarial increases. 

(B) Plan D is amended, effective July 1, 
2005, to change the formula for all future ac-
cruals to a cash balance formula under which 
the opening account balance for each partici-
pant on July 1, 2005, is zero, hypothetical pay 
credits equal to 5 percent of pay are credited 
to the account thereafter, and hypothetical 
interest is credited monthly based on the ap-
plicable interest rate under section 417(e)(3) 
of the Internal Revenue Code at the begin-
ning of the quarter. Any participant who ter-
minates employment with vested benefits 
can receive an actuarially equivalent annu-
ity (based on the same reasonable actuarial 
assumptions that are specified in Plan D) 
commencing at any time after termination 
of employment and before the plan’s normal 
retirement age of 65. The benefit resulting 
from the hypothetical account balance is in 
addition to the benefit accrued before July 1, 
2005 (taking into account only service and 
highest 3-year pay before July 1, 2005), so 
that it is reasonably expected that no wear- 

away period will result from the amendment. 
The plan administrator expects that, as a 
general rule, depending on future pay in-
creases and future interest rates, the rate of 
future benefit accrual after the conversion is 
higher for participants who accrue benefits 
before approximately age 50 and after ap-
proximately age 70, but is lower for partici-
pants who accrue benefits between approxi-
mately age 50 and age 70. 

(C) The plan administrator of Plan D an-
nounces the conversion to a cash balance for-
mula on May 16, 2005. The announcement is 
delivered to all participants and includes a 
written notice that describes the old for-
mula, the new formula, and the effective 
date. 

(D) In addition, the notice states that the 
Plan D formula before the conversion pro-
vided a normal retirement benefit equal to 
the product of a participant’s number of 
years of service multiplied by 1.5 percent 
multiplied by the participant’s average pay 
over the 3 years for which the average is the 
highest (highest 3-year pay). The notice in-
cludes an example showing the normal re-
tirement benefit that will be accrued after 
June 30, 2005 for a participant who is age 49 
with 10 years of service at the time of the 
conversion. The plan administrator reason-
ably believes that such a participant is rep-
resentative of the participants whose rate of 
future benefit accrual will be reduced as a 
result of the amendment. The example esti-
mates that, if the participant continues em-
ployment to age 65, the participant’s normal 
retirement benefit for service from age 49 to 
age 65 will be $657 per month for life. The ex-
ample assumes that the participant’s pay is 
$50,000 at age 49. The example states that the 
estimated $657 monthly pension accrues over 
the 16-year period from age 49 to age 65 and 
that, based on assumed future pay increases, 
this amount annually would be 9.1 percent of 
the participant’s highest 3-year pay at age 
65, which over the 16 years from age 49 to age 
65 averages 0.57 percent per year multiplied 
by the participant’s highest 3-year pay. The 
example also states that the sum of the 
monthly annuity accrued before the conver-
sion in the 10-year period from age 39 to age 
49 plus the $657 monthly annuity estimated 
to be accrued over the 16-year period from 
age 49 to age 65 is $1,235 and that, based on 
assumed future increases in pay, this would 
be 17.1 percent of the participant’s highest 3- 
year pay at age 65, which over the employ-
ee’s career from age 39 to age 65 averages 0.66 
percent per year multiplied by the partici-
pant’s highest 3-year pay. The notice also in-
cludes two other examples with similar in-
formation, one of which is intended to show 
the circumstances in which a small reduc-
tion may occur and the other of which shows 
the largest reduction that the plan adminis-
trator thinks is likely to occur. The notice 
states that the estimates are based on the 
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assumption that pay increases annually 
after June 30, 2005, at a 4 percent rate. The 
notice also specifies that the applicable in-
terest rate under section 417(e) for hypo-
thetical interest credits after June 30, 2005 is 
assumed to be 6 percent, which is the section 
417(e) of the Internal Revenue Code applica-
ble interest rate under the plan for 2005. 

(ii) Conclusion. The information in the no-
tice, as described in paragraph (i)(C) and 
(i)(D) of this Example 4, satisfies the require-
ments of paragraph (a)(3) of this Q&A–11 
with respect to applicable individuals who 
are participants. The requirements of para-
graph (a)(4) of this Q&A–11 are satisfied be-
cause, as noted in paragraph (i)(D) of this Ex-
ample 4, the notice describes the old formula 
and describes the estimated future accruals 
under the new formula in terms that can be 
readily compared to the old formula, i.e., the 
notice states that the estimated $657 month-
ly pension accrued over the 16-year period 
from age 49 to age 65 averages 0.57 percent of 
the participant’s highest 3-year pay at age 
65. The requirement in paragraph (a)(4)(ii) of 
this Q&A–11 that the examples include suffi-
cient information to be able to determine 
the approximate magnitude of the reduction 
would also be satisfied if the notice instead 
directly stated the amount of the monthly 
pension that would have accrued over the 16- 
year period from age 49 to age 65 under the 
old formula. 

Example 5. (i) Facts. The facts are the same 
as in Example 4, except that, under the plan 
as in effect before the amendment, the early 
retirement pension for a participant who ter-
minates employment after age 55 with at 
least 20 years of service is equal to the nor-
mal retirement benefit without reduction 
from age 65 to age 62 and reduced by only 5 
percent per year for each year before age 62. 
As a result, early retirement benefits for 
such a participant constitute a retirement- 
type subsidy. The plan as in effect after the 
amendment provides an early retirement 
benefit equal to the sum of the early retire-
ment benefit payable under the plan as in ef-
fect before the amendment taking into ac-
count only service and highest 3-year pay be-
fore July 1, 2005, plus an early retirement an-
nuity that is actuarially equivalent to the 
account balance for service after June 30, 
2005. The notice provided by the plan admin-
istrator describes the old early retirement 
annuity, the new early retirement annuity, 
and the effective date. The notice includes 
an estimate of the early retirement annuity 
payable to the illustrated participant for 
service after the conversion if the partici-
pant were to retire at age 59 (which the plan 
administrator believes is a typical early re-
tirement age) and elect to begin receiving an 
immediate early retirement annuity. The ex-
ample states that the normal retirement 
benefit expected to be payable at age 65 as a 
result of service from age 49 to age 59 is $434 

per month for life beginning at age 65 and 
that the early retirement annuity expected 
to be payable as a result of service from age 
49 to age 59 is $270 per month for life begin-
ning at age 59. The example states that the 
monthly early retirement annuity of $270 is 
38 percent less than the monthly normal re-
tirement benefit of $434, whereas a 15 percent 
reduction would have applied under the plan 
as in effect before the amendment. The no-
tice also includes similar information for ex-
amples that show the smallest and largest 
reduction that the plan administrator thinks 
is likely to occur in the early retirement 
benefit. The notice also specifies the applica-
ble interest rate, mortality table, and salary 
scale used in the example to calculate the 
early retirement reductions. 

(ii) Conclusion. The information in the no-
tice, as described in paragraphs (i)(C) and (D) 
of Example 4 and paragraph (i) of this Exam-
ple 5, satisfies the requirements of paragraph 
(a)(3) of this Q&A–11 with respect to applica-
ble individuals who are participants. The re-
quirements of paragraph (a)(4) of this Q&A– 
11 are satisfied because, as noted in para-
graph (i) of this Example 5, the notice de-
scribes the early retirement subsidy under 
the old formula and describes the estimated 
early retirement pension under the new for-
mula in terms that can be readily compared 
to the old formula, i.e., the notice states that 
the monthly early retirement pension of $270 
is 38 percent less than the monthly normal 
retirement benefit of $434, whereas a 15 per-
cent reduction would have applied under the 
plan as in effect before the amendment. The 
requirements of paragraph (a)(4)(ii) of this 
Q&A–11 that the examples include sufficient 
information to be able to determine the ap-
proximate magnitude of the reduction would 
also be satisfied if the notice instead directly 
stated the amount of the monthly early re-
tirement pension that would be payable at 
age 59 under the old formula. 

Q–12. What special rules apply if par-
ticipants can choose between the old 
and new benefit formulas? 

A–12. In any case in which an applica-
ble individual can choose between the 
benefit formula (including any early 
retirement benefit or retirement-type 
subsidy) in effect before the section 
204(h) amendment (old formula) or the 
benefit formula in effect after the sec-
tion 204(h) amendment (new formula), 
section 204(h) notice has not been pro-
vided unless the applicable individual 
has been provided the information re-
quired under Q&A–11 of this section, 
and has also been provided sufficient 
information to enable the individual to 
make an informed choice between the 

VerDate Mar<15>2010 09:12 May 02, 2013 Jkt 229103 PO 00000 Frm 00367 Fmt 8010 Sfmt 8010 Y:\SGML\229103.XXX 229103em
cd

on
al

d 
on

 D
S

K
67

Q
T

V
N

1P
R

O
D

 w
ith

 C
F

R



358 

26 CFR Ch. I (4–1–13 Edition) § 54.4980F–1 

old and new benefit formulas. The in-
formation required under Q&A–11 of 
this section must be provided by the 
date otherwise required under Q&A–9 of 
this section. The information sufficient 
to enable the individual to make an in-
formed choice must be provided within 
a period that is reasonably contem-
poraneous with the date by which the 
individual is required to make his or 
her choice and that allows sufficient 
advance notice to enable the individual 
to understand and consider the addi-
tional information before making that 
choice. 

Q–13. How may section 204(h) notice 
be provided? 

A–13. (a) Delivering section 204(h) no-
tice. A plan administrator (including a 
person acting on behalf of the plan ad-
ministrator, such as the employer or 
plan trustee) must provide section 
204(h) notice through a method that re-
sults in actual receipt of the notice or 
the plan administrator must take ap-
propriate and necessary measures rea-
sonably calculated to ensure that the 
method for providing section 204(h) no-
tice results in actual receipt of the no-
tice. Section 204(h) notice must be pro-
vided either in the form of a paper doc-
ument or in an electronic form that 
satisfies the requirements of paragraph 
(c) of this Q&A–13. First class mail to 
the last known address of the party is 
an acceptable delivery method. Like-
wise, hand delivery is acceptable. How-
ever, the posting of notice is not con-
sidered provision of section 204(h) no-
tice. Section 204(h) notice may be en-
closed with or combined with other no-
tice provided by the employer or plan 
administrator (for example, a notice of 
intent to terminate under title IV of 
ERISA). Except as provided in para-
graph (c) of this Q&A–13, a section 
204(h) notice is deemed to have been 
provided on a date if it has been pro-
vided by the end of that day. When no-
tice is delivered by first class mail, the 
notice is considered provided as of the 
date of the United States postmark 
stamped on the cover in which the doc-
ument is mailed. 

(b) Example. The following example 
illustrates the provisions of paragraph 
(a) of this Q&A–13: 

Example. (i) Facts. Plan A is amended to re-
duce significantly the rate of future benefit 

accrual effective January 1, 2005. Under 
Q&A–9 of this section, section 204(h) notice is 
required to be provided at least 45 days be-
fore the effective date of the amendment. 
The plan administrator causes section 204(h) 
notice to be mailed to all affected partici-
pants. The mailing is postmarked November 
16, 2004. 

(ii) Conclusion. Because section 204(h) no-
tice is given 45 days before the effective date 
of the plan amendment, it satisfies the tim-
ing requirement of Q&A–9 of this section. 

(c) New technologies—(1) General rule. 
A section 204(h) notice may be provided 
to an applicable individual through an 
electronic method (other than an oral 
communication or a recording of an 
oral communication), provided that all 
of the following requirements are satis-
fied: 

(i) Either the notice is actually re-
ceived by the applicable individual or 
the plan administrator takes appro-
priate and necessary measures reason-
ably calculated to ensure that the 
method for providing section 204(h) no-
tice results in actual receipt of the no-
tice by the applicable individual. 

(ii) The section 204(h) notice is deliv-
ered using an electronic medium (other 
than an oral communication or a re-
cording of an oral communication) 
under an electronic system that satis-
fies the applicable notice requirements 
of § 1.401(a)–21. 

(iii) Special effective date. For plan 
years beginning prior to January 1, 
2007, Q&A–13 of this section, as it ap-
peared in the April 1, 2006 edition of 26 
CFR part 1, applies. 

(2) Examples. The following examples 
illustrate the requirement in para-
graph (c)(1)(i) of this Q&A–13. In these 
examples, it is assumed that the notice 
satisfies the requirements in para-
graphs (c)(1)(ii) of this section. The ex-
amples are as follows: 

Example 1. (i) Facts. On July 1, 2003, M, a 
plan administrator of Company N’s plan, 
sends notice intended to constitute section 
204(h) notice to A, an employee of Company 
N and a participant in the plan. The notice 
is sent through e-mail to A’s e-mail address 
on Company N’s electronic information sys-
tem. Accessing Company N’s electronic in-
formation system is not an integral part of 
A’s duties. M sends the e-mail with a request 
for a computer-generated notification that 
the message was received and opened. M re-
ceives notification indicating that the e-mail 
was received and opened by A on July 9, 2003. 
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(ii) Conclusion. With respect to A, although 
M has failed to take appropriate and nec-
essary measures reasonably calculated to en-
sure that the method for providing section 
204(h) notice results in actual receipt of the 
notice, M satisfies the requirement of para-
graph (c)(1)(i) of this Q&A–13 on July 9, 2003, 
which is when A actually receives the notice. 

Example 2. (i) Facts. On August 1, 2003, O, a 
plan administrator of Company P’s plan, 
sends a notice intended to constitute section 
204(h) notice of ERISA to B, who is an em-
ployee of Company P and a participant in 
Company P’s plan. The notice is sent 
through e-mail to B’s e-mail address on Com-
pany P’s electronic information system. B 
has the ability to effectively access elec-
tronic documents from B’s e-mail address on 
Company P’s electronic information system 
and accessing the system is an integral part 
of B’s duties. 

(ii) Conclusion. Because access to the sys-
tem is an integral part of B’s duties, O has 
taken appropriate and necessary measures 
reasonably calculated to ensure that the 
method for providing section 204(h) notice re-
sults in actual receipt of the notice. Thus, 
regardless of whether B actually accesses B’s 
email on that date, O satisfies the require-
ment of paragraph (c)(1)(i) of this Q&A–13 on 
August 1, 2003, with respect to B. 

Q–14. What are the consequences if a 
plan administrator fails to provide sec-
tion 204(h) notice? 

A–14. (a) Egregious failures—(1) Effect 
of egregious failure to provide section 
204(h) notice. Section 204(h)(6)(A) of 
ERISA provides that, in the case of any 
egregious failure to meet the notice re-
quirements with respect to any plan 
amendment, the plan provisions are ap-
plied so that all applicable individuals 
are entitled to the greater of the ben-
efit to which they would have been en-
titled without regard to the amend-
ment, or the benefit under the plan 
with regard to the amendment. For a 
special rule applicable in the case of a 
plan termination, see Q&A–17(b) of this 
section. 

(2) Definition of egregious failure. For 
purposes of section 204(h) of ERISA and 
this Q&A–14, there is an egregious fail-
ure to meet the notice requirements if 
a failure to provide required notice is 
within the control of the plan sponsor 
and is either an intentional failure or a 
failure, whether or not intentional, to 
provide most of the individuals with 
most of the information they are enti-
tled to receive. For this purpose, an in-
tentional failure includes any failure 

to promptly provide the required no-
tice or information after the plan ad-
ministrator discovers an unintentional 
failure to meet the requirements. A 
failure to give section 204(h) notice is 
deemed not to be egregious if the plan 
administrator reasonably determines, 
taking into account section 4980F, sec-
tion 204(h), these regulations, other ad-
ministrative pronouncements, and rel-
evant facts and circumstances, that 
the reduction in the rate of future ben-
efit accrual resulting from an amend-
ment is not significant (as described in 
Q&A–8 of this section), or that an 
amendment does not significantly re-
duce an early retirement benefit or re-
tirement-type subsidy. 

(3) Example. The following example 
illustrates the provisions of this para-
graph (a): 

Example. (i) Facts. Plan A is amended to re-
duce significantly the rate of future benefit 
accrual effective January 1, 2003. Section 
204(h) notice is required to be provided 45 
days before January 1, 2003. Timely section 
204(h) notice is provided to all applicable in-
dividuals (and to each employee organization 
representing participants who are applicable 
individuals), except that the employer inten-
tionally fails to provide section 204(h) notice 
to certain participants until May 16, 2003. 

(ii) Conclusion. The failure to provide sec-
tion 204(h) notice is egregious. Accordingly, 
for the period from January 1, 2003 through 
June 30, 2003 (which is the date that is 45 
days after May 16, 2003), all participants and 
alternate payees are entitled to the greater 
of the benefit to which they would have been 
entitled under Plan A as in effect before the 
amendment or the benefit under the plan as 
amended. 

(b) Effect of non-egregious failure to 
provide section 204(h) notice. If an egre-
gious failure has not occurred, the 
amendment with respect to which sec-
tion 204(h) notice is required may be-
come effective with respect to all ap-
plicable individuals. However, see sec-
tion 502 of ERISA for civil enforcement 
remedies. Thus, where there is a fail-
ure, whether or not egregious, to pro-
vide section 204(h) notice in accordance 
with this section, individuals may have 
recourse under section 502 of ERISA. 

(c) Excise taxes. See section 4980F and 
Q&A–15 of this section for excise taxes 
that may apply to a failure to notify 
applicable individuals of a pension plan 
amendment that provides for a signifi-
cant reduction in the rate of future 
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benefit accrual or eliminates or signifi-
cantly reduces an early retirement 
benefit or retirement-type subsidy, re-
gardless of whether or not the failure is 
egregious. 

Q–15. What are some of the rules that 
apply with respect to the excise tax 
under section 4980F? 

A–15. (a) Person responsible for excise 
tax. In the case of a plan other than a 
multiemployer plan, the employer is 
responsible for reporting and paying 
the excise tax. In the case of a multi-
employer plan, the plan is responsible 
for reporting and paying the excise tax. 

(b) Excise tax inapplicable in certain 
cases. Under section 4980F(c)(1) of the 
Internal Revenue Code, no excise tax is 
imposed on a failure for any period dur-
ing which it is established to the satis-
faction of the Commissioner that the 
employer (or other person responsible 
for the tax) exercised reasonable dili-
gence, but did not know that the fail-
ure existed. Under section 4980F(c)(2) of 
the Internal Revenue Code, no excise 
tax applies to a failure to provide sec-
tion 204(h) notice if the employer (or 
other person responsible for the tax) 
exercised reasonable diligence and cor-
rects the failure within 30 days after 
the employer (or other person respon-
sible for the tax) first knew, or exer-
cising reasonable diligence would have 
known, that such failure existed. For 
purposes of section 4980F(c)(1) of the 
Internal Revenue Code, a person has 
exercised reasonable diligence, but did 
not know that the failure existed if and 
only if— 

(1) The person exercised reasonable 
diligence in attempting to deliver sec-
tion 204(h) notice to applicable individ-
uals by the latest date permitted under 
this section; and 

(2) At the latest date permitted for 
delivery of section 204(h) notice, the 
person reasonably believes that section 
204(h) notice was actually delivered to 
each applicable individual by that 
date. 

(c) Example. The following example 
illustrates the provisions of paragraph 
(b) of this Q&A–15: 

Example. (i) Facts. Plan A is amended to re-
duce significantly the rate of future benefit 
accrual. The employer sends out a section 
204(h) notice to all affected participants and 
other applicable individuals and to any em-

ployee organization representing applicable 
individuals, including actual delivery by 
hand to employees at worksites and by first- 
class mail for any other applicable indi-
vidual and to any employee organization rep-
resenting applicable individuals. However, 
although the employer exercises reasonable 
diligence in seeking to deliver the notice, 
the notice is not delivered to any partici-
pants at one worksite due to a failure of an 
overnight delivery service to provide the no-
tice to appropriate personnel at that site for 
them to timely hand deliver the notice to af-
fected employees. The error is discovered 
when the employer subsequently calls to 
confirm delivery. Appropriate section 204(h) 
notice is then promptly delivered to all af-
fected participants at the worksite. 

(ii) Conclusion. Because the employer exer-
cised reasonable diligence, but did not know 
that a failure existed, no excise tax applies, 
assuming that participants at the worksite 
receive section 204(h) notice within 30 days 
after the employer first knew, or exercising 
reasonable diligence would have known, that 
the failure occurred. 

Q–16. How do section 4980F and sec-
tion 204(h) apply when a business is 
sold? 

A–16. (a) Generally. Whether section 
204(h) notice is required in connection 
with the sale of a business depends on 
whether a plan amendment is adopted 
that significantly reduces the rate of 
future benefit accrual or significantly 
reduces an early retirement benefit or 
retirement-type subsidy. 

(b) Examples. The following examples 
illustrate the rules of this Q&A–16: 

Example 1. (i) Facts. Corporation Q main-
tains Plan A, a defined benefit plan that cov-
ers all employees of Corporation Q, including 
employees in its Division M. Plan A provides 
that participating employees cease to accrue 
benefits when they cease to be employees of 
Corporation Q. On January 1, 2006, Corpora-
tion Q sells all of the assets of Division M to 
Corporation R. Corporation R maintains 
Plan B, which covers all of the employees of 
Corporation R. Under the sale agreement, 
employees of Division M become employees 
of Corporation R on the date of the sale (and 
cease to be employees of Corporation Q), 
Corporation Q continues to maintain Plan A 
following the sale, and the employees of Di-
vision M become participants in Plan B. 

(ii) Conclusion. No section 204(h) notice is 
required because no plan amendment was 
adopted that reduced the rate of future ben-
efit accrual. The employees of Division M 
who become employees of Corporation R 
ceased to accrue benefits under Plan A be-
cause their employment with Corporation Q 
terminated. 
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Example 2. (i) Facts. Subsidiary Y is a whol-
ly owned subsidiary of Corporation S. Sub-
sidiary Y maintains Plan C, a defined benefit 
plan that covers employees of Subsidiary Y. 
Corporation S sells all of the stock of Sub-
sidiary Y to Corporation T. At the effective 
date of the sale of the stock of Subsidiary Y, 
in accordance with the sale agreement be-
tween Corporation S and Corporation T, Sub-
sidiary Y amends Plan C so that all benefit 
accruals cease. 

(ii) Conclusion. Section 204(h) notice is re-
quired to be provided because Subsidiary Y 
adopted a plan amendment that significantly 
reduced the rate of future benefit accrual in 
Plan C. 

Example 3. (i) Facts. As a result of an acqui-
sition, Corporation U maintains two defined 
benefit plans: Plan D covers employees of Di-
vision N and Plan E covers the rest of the 
employees of Corporation U. Plan E provides 
a significantly lower rate of future benefit 
accrual than Plan D. Plan D is merged with 
Plan E, and all of the employees of Corpora-
tion U will accrue benefits under the merged 
plan in accordance with the benefit formula 
of former Plan E. 

(ii) Conclusion. Section 204(h) notice is re-
quired. 

Example 4. (i) Facts. The facts are the same 
as in Example 3, except that the rate of fu-
ture benefit accrual in Plan E is not signifi-
cantly lower. In addition, Plan D has a re-
tirement-type subsidy that Plan E does not 
have and the Plan D employees’ rights to the 
subsidy under the merged plan are limited to 
benefits accrued before the merger. 

(ii) Conclusion. Section 204(h) notice is re-
quired for any participants or beneficiaries 
for whom the reduction in the retirement- 
type subsidy is significant (and for any em-
ployee organization representing such par-
ticipants). 

Example 5. (i) Facts. Corporation V main-
tains several plans, including Plan F, which 
covers employees of Division P. Plan F pro-
vides that participating employees cease to 
accrue further benefits under the plan when 
they cease to be employees of Corporation V. 
Corporation V sells all of the assets of Divi-
sion P to Corporation W, which maintains 
Plan G for its employees. Plan G provides a 
significantly lower rate of future benefit ac-
crual than Plan F. Plan F is merged with 
Plan G as part of the sale, and employees of 
Division P who become employees of Cor-
poration W will accrue benefits under the 
merged plan in accordance with the benefit 
formula of former Plan G. 

(ii) Conclusion. No section 204(h) notice is 
required because no plan amendment was 
adopted that reduces the rate of future ben-
efit accrual or eliminates or significantly re-
duces an early retirement benefit or retire-
ment-type subsidy. Under the terms of Plan 
F as in effect prior to the merger, employees 
of Division P cease to accrue any further 

benefits (including benefits with respect to 
early retirement benefits and any retire-
ment-type subsidy) under Plan F after the 
date of the sale because their employment 
with Corporation V terminated. 

Q–17. How are amendments to cease 
accruals and terminate a plan treated 
under section 4980F and section 204(h)? 

A–17. (a) General rule—(1) Rule. An 
amendment providing for the cessation 
of benefit accruals on a specified future 
date and for the termination of a plan 
is subject to section 4980F and section 
204(h). 

(2) Example. The following example il-
lustrates the rule of paragraph (a)(1) of 
this Q&A–17: 

Example. (i) Facts. An employer adopts an 
amendment that provides for the cessation 
of benefit accruals under a defined benefit 
plan on December 31, 2003, and for the termi-
nation of the plan pursuant to title IV of 
ERISA as of a proposed termination date 
that is also December 31, 2003. As part of the 
notice of intent to terminate required under 
title IV in order to terminate the plan, the 
plan administrator gives section 204(h) no-
tice of the amendment ceasing accruals, 
which states that benefit accruals will cease 
‘‘on December 31, 2003 whether or not the 
plan is terminated on that date.’’ However, 
because all the requirements of title IV for a 
plan termination are not satisfied, the plan 
cannot be terminated until a date that is 
later than December 31, 2003. 

(ii) Conclusion. Nonetheless, because sec-
tion 204(h) notice was given stating that the 
plan was amended to cease accruals on De-
cember 31, 2003, section 204(h) does not pre-
vent the amendment to cease accruals from 
being effective on December 31, 2003. The re-
sult would be the same had the section 204(h) 
notice informed the participants that the 
plan was amended to provide for a proposed 
termination date of December 31, 2003 and to 
provide that ‘‘benefit accruals will cease on 
the proposed termination date whether or 
not the plan is terminated on that date.’’ 
However, neither section 4980F nor section 
204(h) would be satisfied with respect to the 
December 31, 2003 effective date if the sec-
tion 204(h) notice had merely stated that 
benefit accruals would cease ‘‘on the termi-
nation date’’ or ‘‘on the proposed termi-
nation date.’’ 

(3) Additional requirements under title 
IV of ERISA. See 29 CFR 4041.23(b)(4) 
and 4041.43(b)(5) for special rules appli-
cable to plans terminating under title 
IV of ERISA. 

(b) Terminations in accordance with 
title IV of ERISA. A plan that is termi-
nated in accordance with title IV of 
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ERISA is deemed to have satisfied sec-
tion 4980F and section 204(h) not later 
than the termination date (or date of 
termination, as applicable) established 
under section 4048 of ERISA. Accord-
ingly, neither section 4980F nor section 
204(h) would in any event require that 
any additional benefits accrue after the 
effective date of the termination. 

(c) Amendment effective before termi-
nation date of a plan subject to title IV of 
ERISA. To the extent that an amend-
ment providing for a significant reduc-
tion in the rate of future benefit ac-
crual or a significant reduction in an 
early retirement benefit or retirement- 
type subsidy has an effective date that 
is earlier than the termination date (or 
date of termination, as applicable) es-
tablished under section 4048 of ERISA, 
that amendment is subject to section 
4980F and section 204(h). Accordingly, 
the plan administrator must provide 
section 204(h) notice (either separately, 
with, or as part of the notice of intent 
to terminate) with respect to such an 
amendment. 

Q–18. What are the effective dates of 
section 4980F, section 204(h), as amend-
ed by EGTRRA, and these regulations? 

A–18. (a) Statutory effective date—(1) 
General rule. Section 4980F and section 
204(h), as amended by EGTRRA, apply 
to plan amendments taking effect on or 
after June 7, 2001 (statutory effective 
date), which is the date of enactment 
of EGTRRA. 

(2) Transition rule. For amendments 
applying after the statutory effective 
date in paragraph (a)(1) of this Q&A–18 
and prior to the regulatory effective 
date in paragraph (c) of this Q&A–18, 
the requirements of section 4980F(e)(2) 
and (3) of the Internal Revenue Code 
and section 204(h), as amended by 
EGTRRA, are treated as satisfied if the 
plan administrator makes a reason-
able, good faith effort to comply with 
those requirements. 

(3) Special notice rule—(i) In general. 
Notwithstanding Q&A–9 of this section, 
section 204(h) notice is not required by 
section 4980F(e) of the Internal Rev-
enue Code or section 204(h), as amended 
by EGTRRA, to be provided prior to 
September 7, 2001 (the date that is 
three months after the date of enact-
ment of EGTRRA). 

(ii) Reasonable notice. The require-
ments of section 4980F and section 
204(h), as amended by EGTRRA, do not 
apply to any plan amendment that 
takes effect on or after June 7, 2001 if, 
before April 25, 2001, notice was pro-
vided to participants and beneficiaries 
adversely affected by the plan amend-
ment (and their representatives) which 
was reasonably expected to notify 
them of the nature and effective date 
of the plan amendment. For purposes 
of this paragraph (a)(3)(ii), notice that 
complies with § 1.411(d)–6 of this chap-
ter, as it appeared in the April 1, 2001 
edition of 26 CFR part 1, is deemed to 
be notice which was reasonably ex-
pected to notify participants and bene-
ficiaries adversely affected by the plan 
amendment (and their representatives) 
of the nature and effective date of the 
plan amendment. 

(4) Special effective date for certain sec-
tion 204(h) amendments made by plans of 
commercial airlines. Section 402 of PPA 
‘06 applies to section 204(h) amend-
ments adopted in plan years ending 
after August 17, 2006. 

(5) Special effective date for rule relat-
ing to contributing employers. Section 
502(c) of PPA ’06, which amended sec-
tion 4980F(e)(1) of the Internal Revenue 
Code, applies to section 204(h) amend-
ments adopted in plan years beginning 
after December 31, 2007. 

(b) Regulatory effective date—(1) Gen-
eral effective date. Except as otherwise 
provided in this paragraph (b) of this 
section, Q&A–1 through Q&A–18 of this 
section apply to amendments with an 
effective date that is on or after Sep-
tember 1, 2003. 

(2) Effective date for Q&A–7(a)(2). 
Q&A–7(a)(2) of this section applies to 
amendments with an effective date 
that is on or after January 1, 2004. 

(3) Effective dates for Q&A–9(g)(1), 
(g)(3), and (g)(4)—(i) General effective 
date. Except as otherwise provided in 
Q&A–18(b)(3)(ii) or (b)(3)(iii) of this sec-
tion, Q&A–9(g)(1), (g)(3), and (g)(4) of 
this section apply to amendments that 
are effective on or after January 1, 
2008. 

(ii) Effective dates for Q&A–9(g)(2) and 
Q&A–7(b). Except as otherwise provided 
in Q&A–18(b)(3)(iii) of this section, 
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Q&A–9(g)(2) and Q&A–7(b) of this sec-
tion apply to section 204(h) amend-
ments adopted in plan years beginning 
after July 1, 2008. 

(iii) Special rules for section 204(h) 
amendments to an applicable defined ben-
efit plan. Except as otherwise provided 
in paragraph (b)(3)(i) or (b)(3)(ii) of this 
Q&A–18, with respect to any section 
204(h) notice provided in connection 
with a section 204(h) amendment to an 
applicable defined benefit plan within 
the meaning of section 411(a)(13)(C)(i) 
to limit distributions as permitted 
under section 411(a)(13)(A) for distribu-
tions made after August 17, 2006, that is 
made pursuant to section 701 of PPA 
’06, paragraphs (g)(1) and (g)(2) of Q&A– 
9 of this section apply to amendments 
that are effective after December 21, 
2006. For such an amendment that is ef-
fective not later than December 31, 
2008, section 204(h) notice does not fail 
to be timely if the notice is provided at 
least 30 days, rather than 45 days, be-
fore the date that the amendment is 
first effective. 

(c) Amendments taking effect prior to 
June 7, 2001. For rules applicable to 
amendments taking effect prior to 
June 7, 2001, see § 1.411(d)–6 of this chap-
ter, as it appeared in the April 1, 2001 
edition of 26 CFR part 1. 

[T.D. 9052, 68 FR 17281, Apr. 9, 2003, as amend-
ed by T.D. 9219, 70 FR 47126, Aug. 12, 2005; 
T.D. 9294, 71 FR 61888, Oct. 20, 2006; T.D. 9472, 
74 FR 61276, Nov. 24, 2009] 

§ 54.4980G–0 Table of contents. 

This section contains the questions 
for §§ 54.4980G–1, 54.4980G–2, 54.4980G–3, 
54.4980G–4, and 54.4980G–5. 

§ 54.4980G–1 Failure of employer to make com-
parable health savings account contribu-
tions. 

Q–1: What are the comparability rules that 
apply to employer contributions to Health 
Savings Accounts (HSAs)? 

Q–2: What are the categories of HDHP cov-
erage for purposes of applying the com-
parability rules? 

Q–3: What is the testing period for making 
comparable contributions to employees’ 
HSAs? 

Q–4: How is the excise tax computed if em-
ployer contributions do not satisfy the com-
parability rules for a calendar year? 

§ 54.4980G–2 Employer contribution defined. 

Q–1: Do the comparability rules apply to 
amounts rolled over from an employee’s HSA 
or Archer Medical Savings Account (Archer 
MSA)? 

Q–2: If an employee requests that his or her 
employer deduct after-tax amounts from the 
employee’s compensation and forward these 
amounts as employee contributions to the 
employee’s HSA, do the comparability rules 
apply to these amounts? 

§ 54.4980G–3 Employee for comparability 
testing. 

Q–1: Do the comparability rules apply to 
contributions that an employer makes to the 
HSAs of independent contractors or self-em-
ployed individuals? 

Q–2: May a sole proprietor who is an eligi-
ble individual contribute to his or her own 
HSA without contributing to the HSAs of his 
or her employees who are eligible individ-
uals? 

Q–3: Do the comparability rules apply to 
contributions by a partnership to a partner’s 
HSA? 

Q–4: How are members of controlled groups 
treated when applying the comparability 
rules? 

Q–5: What are the categories of employees 
for comparability testing? 

Q–6: Are employees who are included in a 
unit of employees covered by a collective 
bargaining agreement comparable partici-
pating employees? 

Q–7: Is an employer permitted to make 
comparable contributions only to the HSAs 
of comparable participating employees who 
have coverage under the employer’s HDHP? 

Q–8: If an employee and his or her spouse 
are eligible individuals who work for the 
same employer and one employee-spouse has 
family coverage for both employees under 
the employer’s HDHP, must the employer 
make comparable contributions to the HSAs 
of both employees? 

Q–9: Does an employer that makes HSA 
contributions only for one class of non-col-
lectively bargained employees who are eligi-
ble individuals, but not for another class of 
non-collectively bargained employees who 
are eligible individuals (for example, man-
agement v. non-management) satisfy the re-
quirement that the employer make com-
parable contributions? 

Q–10: If an employer contributes to the 
HSAs of former employees who are eligible 
individuals, do the comparability rules apply 
to these contributions? 

Q–11: Is an employer permitted to make 
comparable contributions only to the HSAs 
of comparable participating former employ-
ees who have coverage under the employer’s 
HDHP? 
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